
No. 3248.

United States

Circuit Court of Appeals
FOR THE NINTH CIRCUIT

STANDARD OIL COMPANY.
A Corporation,

Appellant,

vs.

CHARLES R. HOWE, C M.
ZANDER, and RUDOLPH
KUCHLER, Members of the

Tax Commission, and of the

Board of EquaHzation of the

State of Arizona; et al..

Appellees.

Appeal From The
District Court,

District of

Arizona.

PETITION FOR REHEARING

WILEY E. JONES,
Attorney General of Arizona.

CLYDE M. GANDY,
ALEXANDER B. BAKER.

Assistant Attorneys General.

Solicitors for Appellees.

MANUFACTURING STATIONERS





United States

Circuit Court of Appeals

FOR THE NINTH CIRCUIT

STANDARD OIL COMPANY, A^
Corporation,

Appellant,
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CHARLES R. HOWE, C. M. ZAN-
DER and RUDOLPH KUCHLER,
members of the Tax Commission

and of the Board of Equalization of

the State of Arizona, H. S. ROSS,
Treasurer and Ex-ofificio Tax Col-

lector of the County of Cochise,

State of Arizona, and JOHN F.

ROSS County Attorney of said

county, S. S/ ACKER, Treasurer

and Ex-ofificio Tax Collector of the

County of Coconino, State of Ari-

zona, and C B. WILSON, County

Attorney of said county, W. W.
BROOKNER, Treasurer and Ex-

oflficio Tax Collector of the County

of Crila, State of Arizona, and

HUGH M. FOSTER, County At-
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BERS, County Attorney of said
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Treasurer and Ex-Ofificio Tax Col-

lector of the County of Greenlee.
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LING, County Attorney of said

county, SAM F. WEBB, Treasurer

and Ex-ofificio Tax Collector of the

County of Maricopa, State of Ari-
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of the Countv of Pinal, State of Ari-
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of the County of Santa Cruz. State

of Arizona, and LESLIE C.

HARDY, Countv Attornev of said

county. P. J. KEOHANE, Treas-

urer and Ex-ofificio Tax Collector of

the Countv of Yavapai. State of

Arizona, and F. L. HAWORTH,
Countv Attornev of said countv. W.
D. RILEY, Treasurer and Ex-of-

ficio Tax Collector of the Countv of

Yuma. State of Arizona, and H.
WUPPERMAN, County Attorney

of said county,
Appellees.
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PETITION FOR REHEARING.

To the Honorable Judges of the United States Circuit

Court of Appeals for the Ninth Circuit.

The appellees herein respectfully petition and

apply for a rehearing of the above entitled cause, and

submit the following reasons why such petition should

be granted

:

1. The court seems in its decision to take the

position that the Hoard of Ec[ualization of the State

of Arizona assume the right to tax the earnings of

the appellant. We respectfully submit that the court

has erred in taking this position, and that there was no

effort made to tax the earnings of the appellant. It

was not the contention of the appellees that they have

the right to tax the net earnings of the a])])ellant, Imt

they did contend that they could use the net earn-

ings merely as a method in arriving at the full and

fair cash value of the property of the ai)pellant.

There is no method regulated by statute as to how a

tax commission should arrive at tlie full and fair cash

value of property, and it has been held by very

eminent authority that in the absence of a prescribed

method, the capitalization of net earnings for the

purpose of arriving at a fair cash value of property is

not of itself illegal or unjust. L. & .V. R. R. Co. vs.

Crcciic, 244 V. S. 522.

2. The court in its decision evidently concecTed

the right in Arizona to tax intangible property, but

objects to the act of the State Board of Ec|ualization

in that it did not indicate expressly the valuation



placed upon the intani^ible property of the appellant,

separate from the tangible property, within the

definition of intangible property set forth by the court

as ''franchise, credits, choses in action, and the like."

We believe that in this respect the court has over-

looked the fact that, regardless of the method that

may have been employed, the purpose and ultimate

result of the w^ork of the State Board of Equalization

was to place a fair valuation upon the intangible prop-

erty of the appellant within the State of Arizona.

Intangible property is not always capable of being

defined by a set number of items, but it includes all

those things beyond physical values which make up

the earning power of a corporation, and the only

practical method of arriving at the \alue of intangible

property is a consideration of the net earnings.

Adams Express Co. z's. Ohio State Auditor, 165 U. S.

194.

3. The appellees do not in their brief contend

that the appellant had a remedy in the state court

under paragraph 4887 Revised Statutes of Arizona,

1913. Civil Code, but that it had a remedy under para-

graph 4939 Revised Statutes of Arizona, 1913, which

reads in part as follows:

"No person, company, firm, partnership,

association, cor])oration. bank, or public utility,

upon which a tax shall have been imposed under

any provision of law relating to taxation of real

or personal property shall be permitted for any

reason to test the validit}^ thereof, either as plain-



tiff or defendant, unless the amount of such taxes

shall first have been paid to the county treasurer,

whose duty it is to collect the same, together

with all penalties thereon as in the case of other

taxes. * * * gu^ after payment, action may

be maintained to recover any tax illegally col-

lected in such manner and at such time as may

now or hereafter be provided by law. In case the

amount of the taxes due shall be finally deter-

mined to be less than the amount so paid, the

excess shall be refunded in the manner provided

in Sec. 49 of this act."

That part of Paragraph 4887 (Sec. 49) to which

reference is made in said paragraph 4939, is as follows

:

"If it be determined by the court that the

amount of such assessment is excessive judgment

shall be rendered iii favor of the appellant and

against the county for the amount of taxes which

the court determines to be excessive, with in-

" tei'est thereon at "the rat^ of six per cent per

annimi from the time of such payment, and the

"costs of the appeal, which shall be paid as other

judgments against the county."

\\'hen in our brief we quoted all of said paragra])li

4939, we were not referring to those provisions there-

of prohibiting injunctions, but we were referring to

the provisions of that paragraph which gave the

appellant a full and complete remedy by an action at

law in the state court. We believe that the court

should further consider this question as to the Federal



Court giving relief by injunction when there was a

remedy provided in the state court which we think

adequate.

Your petitioners therefore respectfully submit

that this case should be restored to the docket and a

rehearing granted.

WILEY E. JONES,
Attorney General of the State of

Arizona.

CLYDE M. GANDY,
ALEXANDER B. BAKER,

Assistant Attorneys General.

Solicitors for Appellees.

We certify that the foregoing petition is in our

opinion well founded and is not made for the purpose

of delay. (\ • ^

Assistant Attorneys General,

Solicitors for Appellees.


